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Report

Part Three

Unfair Terms in Consumer Contracts


Problem of notion of “unfair terms”. 


We think, that we should adhere to the terminology recognized in EU as official, for instance, if it is used in EU Directives, it should be used in this Project too. So, in the well known Directive on unfair terms we have well established terminology. Let's adhere to it. The terms (used by ADICAE) “abusive” and “improper” have a bit different meaning from the term “unfair”. Some particular condition in the consumer contract may be “unfair”, but it still may not be “abusive”. “Abusive” is a very strong word.

SUBSTANTIVE LAW ON UNFAIR TERMS


The list of unfair terms is presented in Lithuanian Civil Code. It is indicative and non-exhaustive. Extract from Lithuanian Civil Code on unfair terms of consumer contract (Article 6.188):


Peculiarities of conditions in consumer contracts.

1. A consumer shall have the right to claim within the judicial procedure for invalidity of conditions in a consumer contract that are contrary to the criterion of good faith.

2. Conditions of a consumer contract which have not been individually negotiated shall be regarded as unfair if they cause a significant imbalance in the parties' rights and duties to the detriment of consumer rights and interests, i.e. the conditions which:

1) exclude or limit the civil liability of a seller or service supplier for damage caused by the death of a consumer or impairment of his health, likewise for the damage caused to his property;

2) exclude or limit the rights of a consumer vis-à-vis a seller, service supplier or another party in the event of total or partial non-performance or improper performance by the seller or service supplier of any of the contractual obligations;

3) make contractual conditions binding on the consumer whereas contractual obligations of the seller or service supplier are subject to other conditions, the realisation of which depends solely on the latter's own will;

4) permit the seller or service supplier to retain sums paid by the consumer where the latter decides not to conclude a contract or refuses to perform it without providing for any rights of the consumer to receive in compensation the sums of the same amount from the seller or service supplier when they unilaterally dissolve the contract; 

5) establish a disproportionately high civil liability of the consumer who fails to fulfil his obligation or fulfils it improperly;

6) authorise the seller or service supplier to dissolve the contract unilaterally or rescind it at any time, and no adequate facility is granted to the consumer, or provide the seller or service supplier with the right not to compensate the consumer for the amounts received therefrom before the performance of the contract in the event where the seller or service supplier unilaterally dissolve or rescind the contract; 

7) enable the seller or service supplier to dissolve an indeterminate contract without any reasonable grounds without due notification of the consumer about such dissolution;

8) entitle the seller or service supplier with the right to unilaterally extend a fixed-term contract automatically, or establish unreasonably short time-limit for the consumer to express his opinion upon the extension of the contract, or set forth a requirement for the consumer to express his assent or dissent upon the extending of the contract unreasonably early;

9) irrevocably bind the consumer to the conditions with which he had no real opportunity of becoming acquainted before the conclusion of the contract;

10) enable the seller or service supplier to alter the conditions of the contract unilaterally without there being any contractual or sufficient grounds; 

11) enable the seller or service supplier unilaterally and without any sufficient grounds to modify any characteristics of the good or services to be provided;

12) entitle the seller or service supplier with the right to unilaterally determine the prices of goods and services at the time of their provision, or allow the seller of goods or supplier of services to unilaterally increase the price without providing the consumer with the right to cancel the contract in the case where the final price is higher than that stipulated in the contract. This provision shall not apply for contracts in respect of securities or other financial documents, or for contracts on alienation of things or provision of services where the price is dependent upon the fluctuation of exchange rates or indexes on the exchange, and is beyond the control of the seller or service supplier, likewise for purchase-sale contracts for foreign currencies, travellers cheques or international money orders expressed in a foreign currency;

13) entitle the seller or service supplier with the right to unilaterally determine whether the goods supplied or services rendered are in conformity with the requirements of the contract;

14) provide the seller or service supplier with the exclusive right to interpret the contract; 

15) limit the duty of the seller or service supplier to perform obligations undertaken by their agents, or render such obligation subject to compliance with a particular formality;

16) obligate the consumer to fulfil all his obligations to the seller or service supplier even in the event of total or partial non-performance by the seller or service supplier of their own obligations;

17) provide the seller or service supplier with the right of transferring their rights and obligations under the contract without the consumer's consent, where such transferring may reduce the guarantees for the consumer;

18) exclude or hinder the consumer's right to bring action or exercise any other remedy (by requiring the consumer to take disputes exclusively to arbitration, restricting the use of evidence, by imposing on him the burden of proof, etc.).

3. Any other conditions of a consumer contract may be acknowledged by a court unfair if they conform to the criteria established in Paragraphs 1 and 2 of this Article. 

4. Pursuant to Paragraphs 1 and 2 of this Article, such conditions shall be considered as not having been individually negotiated where the consumer is deprived of the possibility to influence the process of their preparation, in particular where such conditions are determined in advance in the standard contract prepared by the seller or service supplier. In the event where certain conditions in the contract prepared in advance were individually negotiated, the provisions established in the present Article shall apply to other conditions of such contract. The burden of proof that such conditions were individually negotiated shall rest upon the seller or service supplier.

5. The assessment whether a condition of a contract is unfair shall be effectuated taking in regard the nature of the goods and services stipulated in the contract, as well as other circumstances which existed at the time of contract forming and exerted influence thereupon, likewise any other conditions of that contract or those of other contract it depends upon. The conditions which define the subject-matter of a contract, likewise those related with the conformity between the good sold or a service rendered and the price thereof ought not to be subjected to assessment from the point of view of unfairness (i.e. the provisions of Paragraphs 1 and 2 of this Article ought not to be applied) where they are expressed clearly and understandably.

6. In the event where a court acknowledges a certain condition (conditions) of a contract not fair, it shall have no effect from the moment when the contract was formed while the remaining conditions of the contract shall continue to be binding on the parties, providing that a further performance of the contract is still possible after the elimination of the unfair condition. 

7. The consumer whose interests are violated by the application of unfair conditions shall be entitled to apply also to institutions for the protection of consumer rights. 

8.The institutions for the protection of consumer rights shall be entitled within the procedure established by laws to effectuate control over the standard conditions of contracts and challenge unfair conditions in the consumer contracts.

THE STATE INSTITUTIONS AND THEIR ACTIONS ON UNFAIR TERMS.


The Governmental institution that evaluates the consumer contract terms on the subject of unfairness is The State Consumer Protection Authority under the Ministry of Justice (Authority). The Authority forms Commission of it's staff, which examines the subject matter brought to the Authority by consumer, Consumer Association, or in fact Company itself, which is interested in determination of consumer contract on this subject. If the Commission finds, that one or several conditions in the contract are unfair, it asks the seller or service provider to change the contract terms and do not use the unfair conditions in the contract any more. If the Company obeys the decision of the Commission, the matter is settled. If not, the Authority may initiate court proceedings to eliminate unfair terms from consumer contract. (It can do that, but it never does.) There is no special procedure for the court hearings on this subject. The process is conducted according to normal contentious proceeding.


We examined all complaints on the subject of unfair terms considered by the Authority in the first half of 2007. We have found 28 cases. 12 cases were on Energy and water supply, 10 cases on Independent work, 5 cases on Telecommunication, 1 on Insurance, but non of them was on Financial services.


In one case the matter was brought to the Authority by Consumer Association, in three other cases by the seller himself and in all remaining cases by consumers.


In 13 cases the Authority has found unfair terms in contracts. In two cases that was unfair condition, that “exclude or hinder the consumer's right to bring action or exercise any other remedy (by requiring the consumer to take disputes exclusively to arbitration, restricting the use of evidence, by imposing on him the burden of proof, etc.)” 


In five cases unfair terms infringe balance of rights and obligations of the two sides of the contract to the detriment of the consumer. In three of them certain condition “establishes a disproportionately high civil liability of the consumer who fails to fulfil his obligation or fulfils it improperly”.


In all other  cases the conditions of the contract were considered as unclear and because of that “unfair”. 


State institutions listed in Article 22 of the Law on Consumer Safeguard as Authorities for the settlement of disputes and other state institutions that are dealing with Consumer disputes are not specifically dealing with unfair terms, that is privilege of The State Consumer Protection Authority.


We also reviewed rulings of the Lithuanian Highest Court in the cases, in which the question of unfair terms might have been settled. We looked through the cases in category “invalidity of contract or of it's part”. Out of 9 cases of this category, settled in the first half of 2007, only 2 cases involved consumer's matters, both of them were on insurance. One related with the mistake, made by insurance company. Another was quite interesting case in terms of evaluating time limits of prescription, but there were no unfair terms of consumer contract either.


About Financial sector. It seems, that now it is not a problem in Lithuania. In the three years, that we examined the cases on the subject of unfair terms, considered in the Authority, i.e. In 2007 (first half of it); 2006; 2005, only one contract in 2005 was dealing with finance. Notably, the Authority is the only Government institution that is dealing with consumers' complaints in Financial sector.


More elaborate information on Case Law on Unfair Terms one can find in Reports of some Consumer organizations (reports available only in Lithuanian):


1. Lithuanian National Consumer Federation. Case Law of  Lithuanian Courts on Energy Consumption. 2006.


2. Lithuanian National Consumer Federation. Safeguard and Improvement of Consumer Rights on Construction and Repair of Dwellings, Including Warranty Periods. 2007.


3. Home Owners' Association of the Republic of Lithuania (Home Chamber of the Republic of Lithuania). Administration of Joint Property Including Heating Systems of Blocks of  Flats and Formulation of Proposals for Improvement on Legal Regulations. 2007.
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